IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEI LA M KOTAS : ClVIL ACTI ON
Plaintiff, :
V.
EASTMAN KODAK COMPANY
Def endant . : NO. 95- CV- 1634

MEMORANDUM

J.M KELLY, J. SEPTEMBER , 1997

Presently before the Court are the follow ng post-trial
notions in the above-captioned case: Defendant’s Motion for
Judgnent as a Matter of Law on Plaintiff’'s disability
discrimnation claim Defendant’s Alternative Mtion for a New
Trial on Plaintiff’s disability discrimnation claim Plaintiff’s
Motion for a New Trial in Part and to Alter and Anend Judgnent
accordingly; Plaintiff’s Mtion for Reinstatenent; and
Plaintiff’s Mdtion for Attorneys’ Fees and Costs. Also before
the Court are all Responses, Replies and Suppl enental Briefings
received in relation to these Mdtions. For the follow ng
reasons, Defendant’s Modtion for Judgnent as a Matter of Law will
be granted, in the alternative, Defendant’s Mtion for a New
Trial on the disability discrimnation claimis conditionally

granted; Plaintiff’s Mdtion for a New Trial on her age



discrimnation claimis denied. Plaintiff's Motion to alter and
anend the verdict; her Mtion for Reinstatenment; and her Mbtion

for Attorney’s Fees and Costs will be dism ssed as noot.

Backar ound

Sheila Kotas ( "Plaintiff") was enpl oyed by Eastman
Kodak ("Kodak" or "Defendant") for twenty-five years, starting in
1968, until her termnation in 1993. For the |last sixteen of
those years, Plaintiff was enployed as a custoner support
representative ("CSR') in the Atlantic Branch of Kodak's Ofice
lmaging ("AO") Division. Her position entailed training
pur chasers of Kodak copier machines in the use of their
equi pnrent. Al though nost of her work was done at custoners’
facilities, Plaintiff worked out of Kodak’s Horsham Pennsylvania
office. At the time of her discharge, Plaintiff was forty-six
years ol d.

Plaintiff has suffered from chronic back pain since the
early 1980s. In 1991, her back inpairnment was di agnosed as a
herni ated disk. Over tine, Plaintiff's back condition worsened
and she spent several weeks off work in 1991 after her physician
prescri bed bed rest. When Plaintiff returned to work, her back
condi tion agai n worsened and her physician recommended that she
undergo back surgery to correct the herniated disk. Plaintiff
schedul ed surgery for the Spring of 1991. Subsequently,

Plaintiff decided to cancel her schedul ed surgery and to pursue



ot her treatnent techniques, such as physical therapy, for her
synptons. (N.T. Day 5, pp. 63-65).

In 1991, Kodak introduced two new, advanced copi er
nodel s, the 1575 and the 2100. Each branch of the O D vision
received a notice that all CSRs and sal es representatives would
be scheduled to travel to Rochester for a one week training
course on the two machines. When Plaintiff received the notice
regardi ng her schedul ed training, she told Leonard Morris
(“Morris”), then the District Sal es Manager, that she woul d not
be avail able on the proposed date due to her schedul ed back
surgery and requested that he attenpt to reschedul e her training
for later in August, when Plaintiff would have returned from her
surgery. Morris advised her that he would ook into it. After
Plaintiff decided to cancel her schedul ed surgery, she told
Morris that she would be able to attend her schedul ed training
session after all. At this time, he was informed that all of the
training slots were filled and that Plaintiff would be unable to
attend the training course. He said he investigate into other
training opportunities, but Plaintiff received no training on the
new machines at this time. (N T. Day 5, pp. 64-66).

Plaintiff was concerned about her |ack of training on
t he new nodel s and repeatedly requested that she receive training
on these nodels. By the Autumm of 1991, several of Plaintiff’'s
accounts started receiving 1575 nodel copiers. Because she had
not yet received formal training on the 1575 copier, Plaintiff

requested that Meg Anker (“Anker”), the other CSR based in the
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Phi | adel phia area, performthe training, while Plaintiff

observed. After this session and after studying the manual s and
practicing in the Denonstration Room Plaintiff was able to
conduct basic training on the 1575 copier for the Cty of

Phi | adel phia. In Cctober, another of Plaintiff’s accounts,
Wet h- Ayerst Laboratories received a 1575 copier. The training
at Weth was intended to be for “key operators,” who need
training in the nore conplex functions of the copier. Plaintiff
attenpted to provide this training; however, the client was angry
when it becane apparent that Plaintiff was not fully

know edgeabl e about the functions of the copier. Followng this
incident, Plaintiff received a voicenmail from Ji mBranni gan, the
new di strict sales manager, stating that all further training on
the 1575 copier would be conducted by Anker, until the end of the
year. Plaintiff was to be responsible for conducting all other
training in both her owmn territory and Anker’'s territory.
Starting in January 1992, Plaintiff again began to receive calls

requesting training on the 1575 copier. (N T. Day 5, pp. 106-17).

I n January 1992, Plaintiff’s back condition had
continued to worsen and she was forced to spend a week of f work
for bed rest. At this tine, Plaintiff and her physician becane
convinced that surgery would be the only way to alleviate her
condition, and surgery to correct her herniated di sk was
schedul ed for April 1992. The surgery took place as schedul ed

and Plaintiff took several nonths off work to recuperate.
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Plaintiff returned to work in July 1992. Initially, her

neur osurgeon i nposed a two week restriction to |ight duty.
Plaintiff found that she was too busy to naintain the restricted
schedul e, and she began working full-time, before the end of two
weeks. Her Doctor's recommendation of |ight duty was not
renewed. (N.T. Day 6, pp. 11-16). Several nonths after her
surgery, Plaintiff’s surgeon wote to her general practitioner,
to advise himof Plaintiff’'s condition. He stated, “[s]he has
definitely inproved a great deal after surgery, but it has been a
sl ow drawn out recovery process for her. | would expect her to
continue to inprove as the nonths pass.” (N T. Day 5, pp. 86-
87). This letter was al so forwarded to Defendant and placed in
Plaintiff’s nedical file.

In the Sunmer of 1992, Kodak announced that a
secretarial position would be elimnated in its Princeton Ofice,
also located in the Atlantic Branch, due to the transfer of order
entry functions to Rochester. That secretarial position was held
by Melinda Ceralde ("Ceralde"), a twenty-five year old secretary.
Fearing that she would be laid off, Ceral de contacted her
supervisor, Jimdifford, the Manager for the Atlantic Branch of
A Division about other opportunities with Kodak. difford
advi sed Ceral de that he would | ook into making her a CSR
Clifford tal ked to Branni gan about the possibility of
transferring Ceralde. Brannigan stated that he did have an
opening for a CSR in the Phil adel phia regi on because two of his

CSRs had been on disability | eave, recovering fromsurgery, for
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much of the Summer.! |In August of 1992, Ceral de was assigned to
the Phil adel phia Ofice as a CSR trainee. During her first two
weeks as a CSR, Ceralde received training fromOCyril Ffol kes on
Kodak's nost recently rel eased copiers, the 1575 and 2100 nodel s.
Al t hough there was no reason why she could not have parti ci pated,
Plaintiff was not informed of this potential training
opportunity. There was, however, sone concern that the training
woul d be repetitive or too basic for Plaintiff. (N T. Day 2, pp
92-93, Day 3, pp. 99-103). After conpleting this initial
training, Ceralde becane a “floater”, a CSRwth no particul ar
assigned territory, filling in where needed. On occasion, she
traveled with Plaintiff and wth Anker, observing training
sessions and al so conducting training on both the 1575 nodel
copi er and other, older copier nodels. (N T. Day 3, pp. 20-21).
Following Plaintiff’s return from her back surgery, she
di scovered that a nunber of 2100 copiers were scheduled to be
shipped to her clients. She testified that she becane
i ncreasingly concerned about her lack of training on this nmachine
and requested that Anker performthe first training session while
she observed. Wen Plaintiff contacted Brannigan to request
training on this machi ne, he suggested that she contact Steven
Corey (“Corey”), a former CSR working out of Defendant’s
Princeton Ofice. Plaintiff nmet wth Corey in the denonstration

roomof the Princeton Ofice twice and once again in the

'Anker al so took an extended absence during the Spring
and Sunmer of 1992 in order to recover froma hysterectony. Upon
her return to work, she, too, fully resuned her normal duties.
(N.T. Day 8, p.87).



Phi | adel phia O fice and received one-on-one instruction regarding
the operation of the 2100 copier. Wen a |arge nunber of 2100
nodel copiers were delivered to SEPTA, Plaintiff and Ceral de
shared the training. After watching Ceralde performthe initial
training session, Plaintiff observed that Ceral de seened to have
had nore training on the 2100 copi er because she knew nore of the
features and functions of the machine. Plaintiff did try to
i ncrease her skills by practicing in the denonstration room She
al so asked Anker to work with her on the 2100 copier, but they
were unable to find atine to neet. (N T. Day 6, pp. 17-28). On
January 7, 1993, Brannigan called a neeting with Ceral de and
Plaintiff and told themto divide Plaintiff’'s fornmer territory,
so that Ceral de would have a fixed territory. As a result,
Plaintiff no | onger provided custoner support for many of her
former accounts in Chester and Montgonery Counties. (N T. Day 6,
pp. 30-34).

In 1992, Defendant continued to incur substantial
financial |osses, performng well belowits operating plan (N T.
Day 7, p. 51). The conpany was forced to nmake significant cuts
in costs and overheads. Initially, efforts were nade to cut
costs in the areas of travel and entertainnent and by a freeze on
t he purchase of new equi pnent. The marketing staff at
Def endant’ s headquarters in Rochester was al so reduced by
approxi mately one third. (N T. Day 7, p. 53). By the end of
1992, Kodak officials determ ned that a nationw de reduction in

force in the field staff of the O division wuld al so be
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necessary to cut costs in that division. Prior to undertaking
this reduction in force, Defendant restructured the O D vision
fromten branches nationw de to seven branches. The Atlantic
Branch was consolidated with the Eastern Branch, effective
January 1, 1993, under the | eadership of David Rohrback
(“Rohrback”), the Branch Manager for the forner Eastern Branch
(N.T. Day 7, p. 62). difford, the Branch Manager for the forner
Atlantic Branch of the O division, lost his position with the
conpany during this restructuring. (N T. Day 2, pp. 61-62).
Kodak officials determ ned that a twenty percent
reduction in its field staff would be necessary to achieve the
required cost savings. (N.T. Day 7, p. 56) In the O Division,
enpl oyees perform ng adm nistrative, secretarial, CSR and
| ogi stical functions were targeted for lay-off. (N T. Day 7, p.
57). These positions were sel ected because they did not generate
revenue directly. Initially, supplenental enployees in these
positions were laid off. (N.T. Day 7, p. 133) In |ate Decenber
1992 and January 1993, Kodak devel oped a Performance Apprai sal
Ranki ng ("PAR') Process to identify which permanent enpl oyees
woul d be laid off. The PAR process was designed to provide a
ranking of all enployees wthin job classifications and wage

bands based upon a wei ghted average of their last three



performance reviews.? (N T. Day 7, pp. 57-58). Enployees were
classified into wage bands based upon their salary |evel

Human Resources officials worked with the Branch
Managers to devel op a Wrkforce Reduction Plan (“WRP"),
identifying as excess those positions that could be elim nated.
Those enpl oyees with the | owest PAR rankings within those
positions identified as excess were the ones initially targeted
for layoff. Accordingly, when the initial WRP was produced for
each Branch, only the positions targeted for reduction would be
identified and not the individual enployee who would be |aid off.
(N.T. Day 7, pp. 70-71). The WRP was then sent to Rochester for
mat ching of the identified positions wth actual enployees. (N.T.
Day 7, p. 73). |If a decision maker knew the results of the nost
recent perfornmance appraisals, however, it would be possible for
himor her to determne, with relative accuracy, which enpl oyees
woul d be targeted for discharge. It was Plaintiff’s contention
t hroughout the trial that the objective PAR process was a sham
t hat enabl ed deci sion nmakers to target undesirabl e enpl oyees
whil e protecting younger, favored enpl oyees fromdi scharge. (N T.

Day 7, pp. 120-25).

*The PAR process used an algorithmin which the nost
recent Performance Appraisal (“PA’) multiplied by 25, the
previous PA nultiplied by 5 and earliest PA were added together
and then 92 was subtracted fromthe total in order to calculate
the PAR figure. Although an enpl oyee’s PAR ranki ng woul d be
| argely determ ned by their nost recent PA, other factors such as
bunping rights and transfers neant there was no automatic
correl ati on between a higher score on the nost recent PA and a
hi gher PAR ranking. (N.T. Day 7, pp. 116-20).
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Bar bara Mat her, Human Resources Manager for Ofice
| magi ng, sal es and marketing, based in Rochester, was assigned to
work with the Branch Managers for the O Division in devel oping a
WRP for each branch. For the Eastern and fornmer Atlantic Branch,
she prepared the WRP with Rohrback.® (N T. Day 7, pp. 137-143).
Fol |l ow ng the preparation of the PAR rankings, Rohrback
identified the follow ng positions for lay off:

1. A CSR from Phil adel phia in the K4 to K6
range;

2. An admnistrative secretary from
Morristown in the J7 to K2 range;

3. An admnistrative secretary from
Phi | adel phia in the J7 to K2 range; and

4. An admnistrative secretary from Rosel and
in the J7 to K2 range.

(7/144- 146). Rohrback testified that these particul ar wage
bands were sel ected through the PAR process because they were the
ones which nost accurately reflected the salaries earned by
enpl oyees in the targeted positions. (N.T. Day 4, p. 92) He also
stated in an affidavit, that he selected a CSR fromthe higher
wage band for lay off because a reduction fromthat band would

afford a greater cost saving. (N T. Day 4, p. 96).

There was sone evidence at trial that difford, the
former Branch Manager for the Atlantic Branch was present at sone
of the neetings regarding the preparation of the WRP. Wile
Mat her did not recollect his presence at any of the neetings,
bot h Mat her and Rohrback testified that they were the individuals
responsi bl e for devel oping the WRP for the Eastern Branch. (N T.
Day 4, pp. 70-71, Day 7, p. 143, Day 8, pp. 52-58).
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The PAR ranking process clearly identified Plaintiff as
the | owest-ranked CSR in the Philadel phia area in the K4 to K6
range. Indeed, Plaintiff was the | owest-ranked CSR in the
conbi ned Eastern and Atlantic Branches, in either the higher or
the | ower wage band. Furthernore, Plaintiff received the second
| onest PAR ranki ng anong the adm nistrative personnel of the
conbi ned branches.* (N.T. Day 5, pp. 33-34, Day 7, pp. 73-77).
Fol | ow ng the PAR process, the remaining CSRs in Philadel phia
were Anker and the newl y-trained Ceral de. Both Anker and Ceral de
had hi gher PAR rankings than Plaintiff. Al though she had been
recently pronoted to the position of CSR, Ceralde remained in a
| ower wage band than either Plaintiff or Anker. Because she was
not in the K4 to K6 wage band, Ceral de was not considered for
lay-of f in the 1993 downsizing.> Apart fromlinmted use as a tie
breaker or in relation to bunping rights, seniority had no inpact
upon the PAR process for identifying enployees for discharge.
(N.T. Day 4, p. 97). Accordingly, under PAR, Plaintiff did not
have a greater right to be retained as a CSR than the |ess

experi enced Ceral de.

*The administrative enpl oyee receiving the | owest PAR
ranki ng was Conni e Johnson, an adm nistrative secretary in
Rosel and, who was also identified for lay off during the PAR
process. (N T. Day 3, pp. 41-42, 163).

®Accordi ng to Defendant, Ceral de received a three
percent salary increase upon her pronotion to the CSR position.
Despite her pronotion, she remained in the | ower wage band during
t he PAR process. See Defendant’s Opposition to Plaintiff’ Mtion
and Suppl enent to her Motion for a New Trial in Part and to Alter
and Amend Judgnment Accordingly, p. 5 n.5.
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The WRP was conpl eted by Rohrback and Mat her in January
1993. On January 23, 1993 packages containing the di scharge
information and identifying the individuals to be discharged were
sent to the district sales managers. Plaintiff received a voice
mai | instructing her to neet with Brannigan in Defendant’s
Hor sham of fi ce. Branni gan advised Plaintiff that she was being
laid off in response to a need to cut costs in the division. Her
di scharge woul d becone effective in sixty days, on March 23,
1993. Plaintiff was advised that she should stop working,
i mredi ately. She woul d, however, continue to receive her ful
salary and benefits for sixty (60) days. Plaintiff was al so
eligible for a severance package of benefits which included two
weeks of pay for every year with the conpany, outplacenent
counseling and a retraining allowance. (N T. Day 3, pp. 140-42,
146- 50) .

Plaintiff received a copy of the formterm nation
| etter advising her of the benefits that she would receive in the
lay off. The letter also included information regarding an
enpl oyee’s right, during the sixty days preceding fornal
term nation, to seek other positions with the conpany. The
letter states, “[i]f you wsh to be considered for any future job
openi ngs in the conpany for which you may be qualified, you nust
submt a witten request formto the Kodak enpl oynent office at
the time of term nation or at sone |ater date.” Defendant’s
Exhibit D-3. According, to conpany policy, Brannigan should al so

have di scussed the option to seek other positions with the
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conpany during his interviewwth Plaintiff. Plaintiff asserts,
however, that he never discussed such an option with her. (N T.
Day 6, pp. 55-56, 131, 137, Day 7, pp. 10-13, 86-87). Plaintiff
asked Kathy Riley, in the human resources departnent, about the
availability of positions with Defendant’s pharnaceuti cal

di vision. She was advi sed that she would have to place a fornmal
application with that division, and she did not pursue such a
position, further. (N T. Day 6, pp. 41-42).

O her enpl oyees, also targeted for lay off, were able
to use this opportunity to | ocate other positions with the
conpany. Jean Kutz, age twenty-six, and Joan CGuari no, age Sixty-
three, were both able to fill open adm nistrative secretary
positions. Defendant’s Exhibit, D-24. Carolyn Lundy, a thirty-
year-old CSR targeted for lay off, was offered a position as an
adm ni strative CSR, because she had critical conputer networKking
skills. Lundy declined this position. Because it was not known
whet her Plaintiff possessed the necessary conputer skills, she
was not offered this opportunity to remain with the conpany.
(N.T. Day 4, pp. 153-54).

Plaintiff was deeply distressed by her discharge.

Al t hough she had suffered previous epi sodes of depression,
Plaintiff experienced severe depression follow ng her discharge.
She found herself crying uncontrollably and had difficulty

sl eepi ng. She began taking anti-depressant nedi cati on and seeing
a therapist. This depression appears to have been quite

debilitating for a nunber of nonths.
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Fol |l owi ng her discharge Plaintiff made sone initia
efforts to |l ook for work. Plaintiff nmade sone efforts to contact
conpani es for whom she had provided custonmer support while at
Kodak. She al so sent out sone resunmes in response to newspaper
advertisenents |listing custonmer support positions in suburban
Phi | adel phia. After 48 weeks, Plaintiff’s severance pay ended
and she applied for unenploynent benefits. On her application
for benefits, Plaintiff stated that she was ready and avail abl e
to work and was neither disabled nor perceived to be disabl ed.
Wil e on unenpl oynent, Plaintiff continued to seek a custoner
service position in suburban Phil adel phia. After her unenpl oynent
benefits had run out, Plaintiff |ocated a part-tinme position,

w t hout benefits, as a tel ephone service representative for a
conpany marketing a line of pharmaceutical products. At the tine
of trial she was still enployed by the conpany, and her sal ary
remai ned substantially bel ow what she earned whil e enpl oyed by
Defendant. (N T. Day 6, 45-50, 136-40).

In July 1993, Plaintiff filed charges of age and
disability discrimnation and also interference with Plaintiff’s
rights under an enpl oyee welfare benefit plan, and an enpl oyee
pensi on benefit plan wth the Pennsyl vania Human Ri ghts
Conmmi ssion (PHRC), requesting that her charges also be filed with
t he Equal Enpl oynment Opportunity Conmm ssion (EECC). (N T. Day 6,
pp. 6-7). The EECC issued a right-to-sue letter in March 1995.
On March 21, 1995 Plaintiff filed suit in this Court, alleging

age and disability discrimnation and also interference with
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enpl oyee rights under enployee wel fare and pension benefit plans.
Plaintiff’s allegations interference with her right to benefits
were |ater voluntarily withdrawn. | denied Defendant’s Mdtion
for Summary Judgnent as to the remaining clains of age and
disability discrimnation under the ADA, ADEA, and the PHRA
Aten day jury trial was held in Decenber 1995. At the
end of Plaintiff’'s case, Defendant noved for Judgnent as a Matter
of Law on both Plaintiff’'s age and disability clains. At trial,
| denied this notion. After hearing all of the testinony, the
Jury returned a verdict in favor of the Defendant on the age
discrimnation count. On the disability discrimnation count,
the Jury found that Defendant had di scrim nated against Plaintiff
because it regarded her as disabled. The Jury elected to award
no conpensatory danages; however, it awarded Plaintiff $100, 000
in punitive damages. Followng the trial, Defendant renewed its
Motion for Judgnent as a Matter of Law on Plaintiff’'s disability
claim In the alternative, Defendant filed a Motion for a New
Trial on the disability claim Plaintiff also filed a Mtion for
a New Trial in Part and to Alter and Anend the Judgnent
Accordingly, seeking a new trial on her age discrimnation claim
and the conpensatory damages portion of her disability
discrimnation claim Plaintiff also filed Mdtions for
Rei nst at enent and requesting Attorneys’ Fees and Costs. In June
1996, all of these notions were placed in suspense pending the

Third Grcuit Court of Appeals’ Decision in Sheridan v. E I.

DuPont de Nemours and Co., 100 F.3d 1061 (3d Cr. 1996), cert.
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denied, --- US ---, 117 S.C. 2532 (1997). Follow ng the
publication of the decision in Sheridan, these notions were
renmoved from suspense in Novenber 1996. Both Plaintiff and
Def endant submitted additional briefing on these notions and oral

argunent was held on July 2, 1997.

1. Standard of Review’

In evaluating a notion for judgnent as a matter of |aw
pursuant to Fed. R Cv. P. 50, this court nust determ ne whet her
t he evidence and all reasonable inferences, viewed in a |ight
nost favorable to the prevailing party, is sufficient, as a

matter of law, to support the claim Bhaya v. Westinghouse El ec.

Corp., 832 F.2d 258, 259 (3d Cr. 1987). This Court is not
al lowed to wei gh the evidence, pass on the credibility of the
W t nesses or substitute its judgnment for that of the jury. Al oe

Coal Co. v. dark Equipnent Co., 816 F.2d 110, 113 (3d Grr.

1987). "The question is not whether there is literally no
evi dence supporting the party agai nst whomthe verdict is
directed, but whether there is evidence upon which the jury could

properly find a verdict for that party." Lightening Lube v.

Wtco Corp., 4 F.3d 1153, 1166 (3d Gr. 1993)(quoting Patzig v.

O Neil, 577 F.2d 841, 846 (3d Cir. 1978)). A notion for judgnent

as a matter of lawis properly granted when there can be but one

®Because the questions presently before the Court arise
in the formof post-trial notions, all reasonable and | ogical
inferences will be drawn in favor of the nonnoving party. See
Li ghtening Lube v. Wtco Corp., 4 F.3d 1153, 1166 (3d Cr. 1993).
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reasonabl e conclusion as the proper judgnent. National Controls

Corp. v. National Sem conductor Corp., 833 F.2d 491 (3d Cir.

1987) .

Where a notion for judgnent as a nmatter of lawis
acconpanied by a notion for a newtrial pursuant to Rule 59 of
the Federal Rules of G vil Procedure, the court shall also rule

on the notion for a newtrial. Mont gonery Ward & Co. v. Duncan,

311 U S. 243, 253 (1940). Wen evaluating a notion for a new
trial pursuant to Rule 59, the court shall grant such notion when
the jury's verdict is against the great weight of the evidence,
such that a mscarriage of justice will result if the verdict is

all owed to stand. WIllianson v. Consolidated Rail Corp., 926

F.2d 1344, 1353 (3d CGr. 1991); Witted v. Gty of Phil adel phia,

744 F. Supp. 649, 653 (E.D. Pa. 1990). It is not a proper basis
to grant a new trial nerely because the court woul d have reached
a different verdict, but rather a newtrial should be granted
"only when the record shows that the jury's verdict resulted in a
m scarriage of justice or where the verdict, on the record, cries
out to be overturned or shocks [the court's] conscience."”

WIllianson, 926 F.2d at 1353.

[11. Def endant’'s Modtion for Judgnent as a Matter of Law

Def endant seeks judgnent as a matter of |aw on
Plaintiff's claimthat she was discharged in violation of the ADA
and the PHRA. The Jury found that a determ native factor in

Plaintiff’s discharge was Defendant's perception of her back
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condition as disabling. Defendant contends that this finding
cannot be sustained as a matter of |aw because Plaintiff failed
to present any evidence that Defendant regarded Plaintiff's back
condition as a disability that substantially inpaired her ability
to work.

Defendant initially made its Mdtion for Judgnent as a
Matter of Law at the close of Plaintiff’s evidence. At that
time, in the mdst of trial, |I denied Defendant's Mdtion.
Def endant then renewed its Mdtion for Judgnent as a Matter of Law

pursuant to Rule 50(b).” Now, after having heard all of the

"The Advisory Conmittee explicitly envisioned this
situation:

Oten it appears to the court or to the
noving party that a notion for judgnent as a
matter of |aw nade at the close of the

evi dence shoul d be reserved for a post-
verdi ct decision. This is so because a jury
verdict for the noving party noots the issue
and because a preverdict ruling ganbl es that
a reversal may result in a new trial that

m ght have been avoi ded. For these reasons,
the court may often wisely decline to rule on
a notion for judgnent as a matter of |aw nmade
at the close of the evidence, and it is not

i nappropriate for the noving party to suggest
such a postponenent of the ruling until after
t he verdi ct has been rendered.

In ruling on such a notion, the court
shoul d disregard any jury determ nation for
which there is no legally sufficient
evidentiary basis enabling a reasonable jury
to make it. The court may then decide such
issues as a matter of |aw and enter judgnent
if all other material issues have been
decided by the jury on the basis of legally
sufficient evidence, or by the court as a
matter of |aw

(continued...)
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testinony presented by both parties at trial, review ng the
parties' subm ssions on this matter, and hearing oral argunent on
Def endant’'s renewed Motion for Judgnent as a Matter of Law, |
agree that Plaintiff failed to nmake the required prelimnary
showi ng that she is a disabled person under either the ADA or the
PHRA. Accordingly, | wll grant Judgnent as a Matter of Law in
favor of Defendant on Plaintiff's charge of disability
di scrim nati on.

The ADA prohibits discrimnation in enploynent against
qualified individuals with disabilities because of their
disabilities. 42 U.S.C. § 12112(a).® The PHRA prohibits an

enpl oyer, inter alia, fromrefusing to hire, discharging, or

ot herw se discrimnating agai nst an enpl oyee on the basis of a
non-job related handicap or disability. 43 Pa. Cons. Stat. Ann.

§ 955(a).? Although the Pennsylvania courts are not bound by the

(...continued)
Fed. R Cv. P. 50(b) advisory commttee s note.

®The ADA provides in relevant part:

No covered entity shall discrimnate agai nst
a qualified individual with a disability
because of the disability of such individual
inregard to job application procedures, the
hiring, advancenent, or discharge of

enpl oyees, enpl oyee conpensation, job
training, and other terns, conditions, and
privil eges of enploynent.

42 U.S.C. § 12112(a).
°The PHRA reads in rel evant part:
(continued...)
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interpretation of parallel provisions in federal enploynent
discrimnation statutes in their construction of the PHRA

Harri sburg Sch. Dist. v. Pennsylvania Human Rel ati ons Commin, 466

A . 2d 760, 763 (Pa. CmM th 1983), Pennsylvania courts have
typically interpreted the Pennsylvania statute in accord with the
interpretation of the corresponding federal statute. Kelly v.
Drexel Univ., 94 F.3d 102, 105 (3d G r. 1996); Gonez v. Allegheny

Health Servs., Inc. , 71 F.3d 1079, 1083-84 (3d Gr. 1995), cert.

denied, --- US ---, 116 S. . 2524 (1996). Furthernore, the
PHRA' s definition of "handicap or disability" is substantially
the sanme as the definition of "disability" under the ADA See

Fehr v. MlLean Packaging Corp., 860 F. Supp. 198, 200 (E. D. Pa.

1994). The Parties have not disputed that Plaintiff’s

substantive clai ns under the ADA and the PHRA are coextensive.

(...continued)
It shall be an unlawful discrimnatory
practice, . . . (a)For any enpl oyer because
of race, color, religious creed, ancestry,
age, sex, national origin or non-job rel ated
handi cap or disability or the use of a guide
or support ani mal because of blindness,
deaf ness or physical handicap of any
i ndi vi dual or i1ndependent contractor, to
refuse to hire or enploy or contract with, or
to bar or to discharge from enpl oynent such
i ndi vi dual or independent contractor, or to
ot herw se di scrim nate agai nst such
i ndi vi dual or independent contractor with
respect to conpensation, hire, tenure, terns,
conditions or privileges of enploynent or
contract, if the individual or independent
contractor is the best able and nost
conpetent to performthe services required.

43 Pa. Cons. Stat. Ann. § 955(a).
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To make out a prinma facie case of discrimnation under
the ADA, a plaintiff nust establish:

(1) that he is a disabled person within the
nmeani ng of the ADA;, (2) that he is qualified,
that is, with or without reasonable
accommodati on (which he nust describe), he is
able to performthe essential functions of
the job; and (3) that the enployer term nated
hi m because of his disability.

MIton v. Scrivener, Inc., 53 F.3d 1118, 1123 (10th Cr. 1995);

see also Aucuff v. Six Flags Over Md-Anerica, Inc., 869 F. Supp.

736, 743 (E.D. Mb. 1994)(cited in Newran v. GHS, 60 F.3d 153, 157

(3d Gr. 1995)). At trial, a plaintiff bears the burden of proof
as to each of these elenents. Only once an enpl oyee nakes out
her prima facie case, need an enpl oyer present evidence of a

| egitimate, nondiscrimnatory reason for the adverse enpl oynent
deci si on.

As a prelimnary matter, to nake out a clai m of
disability discrimnation, a plaintiff nust denonstrate that she
has a disability. Under the ADA, a disability is defined as:

(A) a physical or nental inpairnment that

substantially limts one or nore of the nmjor

life activities of such individual; (B) a

record of such an inpairnent; or (C being

regarded as havi ng such an inpairnent.

42 U.S.C. 8§ 12102(2). To be considered a disability, an
i mpai rment nust substantially limt one or nore major life
activities. 42 U S. C 8§ 12102(2)(A). A substantial limtation

exists if a plaintiff is "unable to performa major |ife activity

that the average popul ation can perform. . . or . . . [is]
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significantly restricted as to the condition, manner or duration
under which [she] can performa particular major life activity as
conpared to" the average person. 29 CF.R 8 1630.2(j)(1).

Whet her an inpairnment substantially limts a major |ife activity
is determined in |ight of:

(i) The nature and severity of the
i mpai r nent ;

(ii) The duration or expected duration of
t he inpairnment; and

(ii1) The permanent or |long terminpact, or

t he expected permanent or |ong terminpact of

or resulting fromthe inpairnent.

29 CF.R § 1630.2(j)(2).

At no point during these proceedings has Plaintiff
contended that she is actually disabled. Rather, her claimrelies
sol ely upon the argunent that Defendant regarded her as being
substantially inpaired in a major life activity. Under this
prong of the ADA, an enployee is entitled to protection agai nst
di scrimnation even if she does not have a substantially Iimting
i npai rment, provided she can show that her enpl oyer regarded her
as having such an inpairnment. See 29 C.F.R § 1630.2(1). An
enpl oyee is regarded as substantially inpaired if she:

(1) Has a physical or nental inpairnment that

does not substantially limt najor life

activities but is treated by a covered entity

as constituting such limtation;

(2) Has a physical or nental inpairnment that

substantially imts major |ife activities

only as a result of the attitudes of others
toward such inpairnent; or
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(3) Has none of the inpairnments defined in
paragraphs (h)(1) or (2) of this section but
is treated by a covered entity as having a
substantially limting inpairnent.

Major life activities are defined as "functions such as
caring for oneself, perform ng manual tasks, wal ki ng, seeing,
heari ng, speaking, breathing, learning, and working." 29 C F.R
§ 1630.2(i).* Plaintiff's ADA clai mwas based upon the
contention that Defendant regarded her back condition as
substantially inpairing her in the magjor life activity of
working. As it relates to the major life activity of working,

[t]he term substantially limts neans
significantly restricted in the ability to
performeither a class of jobs or a broad
range of jobs in various classes as conpared
to the average person havi ng conparabl e
training, skills and abilities. The
inability to performa single, particular job
does not constitute a substantial limtation
in the major life activity of working.

29 CF.R 1630.2(j)(3)(i) (enphasis in the original). To
denonstrate a substantial limtation on her ability to work, an
enpl oyee nust denonstrate that her condition, as perceived,
substantially limts her ability to work in a class or broad

range of jobs.™ 29 CF.R § 1630.2(j)(3)(i); Woten v. Farni and

“This list was designed only to be illustrative,
however, and was not intended to be exclusive. See Doe v. Kohn
Nast & Graf, P.C., 862 F. Supp. 1310, 1320 (E.D. Pa.

1994) (interpreting 29 CF. R § 1630.2(i)).

Y n determ ning whether an individual is substantially
inpaired in the major life activity of working, a court can also
consi der:

(continued...)
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Foods, 58 F.3d 382, 385-86 (8th Gr. 1995). The inability to
performthe essential functions of a single job or a narrow
category of jobs is not, however, a substantial limtation on the
major life activity of working. 29 CF.R 8 1630.2(j)(3)(i);
Heilwell v. Mount Sinai Hosp., 32 F.3d 718, 723 (2d G r. 1994),

cert. denied, --- US ---, 115 S. C. 1095 (1995). The Third

Circuit has held that “if an individual is perceived to be but is
not actually disabled, he or she cannot be considered a
“qualified individual with a disability’ unless he or she can,

W t hout accommodation, performall the essential as well as the

mar gi nal functions of the position held or sought.” Deane v.
Pocono Medical Center, --- F.3d ---, 1997 W. 500144 (3d Cr. Aug.
25, 1997).

(...continued)
(A) the geographical area to which the
i ndi vi dual has reasonabl e access;

(B) The job fromwhich the individual has
been di squalified because of an inpairnent,
and the nunmber and types of jobs utilizing
simlar training, know edge, skills or
abilities, wthin that geographical area,
fromwhich the individual is also

di squal i fi ed because of the inpairnent (class
of jobs); and/or

(C The job fromwhich the individual has
been disqualified because of an inpairnent,
and the nunber and types of other jobs not
utilizing simlar training, know edge, skills
or abilities, within that geographical area,
fromwhich the individual is also

di squal i fi ed because of the inpairnent (broad
range of jobs in various classes).

29 C.F.R 8§ 1630.2(j)(3)(ii)(A-(C).
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Under these standards, Plaintiff’'s claimof disability
discrimnation in violation of the ADA and the PHRA fails as a
matter of law. Plaintiff failed to introduce any evi dence that
Def endant regarded her back condition as substantially inpairing
her ability to work. Plaintiff can point to no direct evidence
of disability discrimnation by Defendant. Her supervisors and
coworkers, while aware of her back condition, nade no coments
regarding her ability or inability to work as a result of her
back condition.

It has | ong been recognized that it is often difficult
for the victinms of discrimnation in the workplace to produce
direct evidence of the discrimnatory attitudes of their

enpl oyer. See e.q., Sheridan, 100 F.3d at 1071; Jackson v.

University of Pittsburgh, 826 F.2d 230, 236 (3d Cr. 1987). This

recognition led to the devel opnent of a burden-shifting framework
that enables plaintiffs to prove enpl oynent discrimnation
t hrough the use of circunstantial evidence and inferences. See

Price Waterhouse v. Hopkins, 490 U. S. 228, 271 (1989)(“[T]he

entire purpose of the MDonnell Douglas prima facie case is to

conpensate for the fact that direct evidence of intentional

discrimnation is hard to cone by.”); see also Aman v. Cort

Furniture Rental Corp., 85 F.3d 1074, 1081-82 (3d Grr.

1996) (recogni zi ng that cases charging enpl oynent discrimnation
are uniquely difficult to prove and often nust rely upon

circunstantial evidence).
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In this case, however, Plaintiff has failed to produce
any evidence, either direct or circunstantial, fromwhich it is
possible to infer that Defendant regarded Plaintiff as a disabled
person, within the definition of the ADA. |ndeed, the testinony
at trial, nmuch of it presented by the Plaintiff, clearly
denonstrates that Plaintiff was treated fairly and w thout
di scrimnation by both her imedi ate supervisors and the conpany
as an entity. Upon her return fromeach of her back-rel ated
absences, Plaintiff acknow edged that she received fair and
nondi scrimnatory treatnment, and was expected to resune all of
her regular duties as a CSR  Thus, Plaintiff failed to satisfy
her initial burden of proving that she is a qualified person with
a disability.

At trial, Plaintiff presented evidence that she had
suffered froma serious, chronic back inpairnment since 1980.

Both Plaintiff and Defendant concur that Plaintiff’s back

i npai rment was not, in itself, disabling. Furthernore, both
Plaintiff and Defendant concur that Plaintiff’'s inmediate
superiors were aware not only of the existence of Plaintiff’s

back condition®®, but also that its treatnent had necessitated

At trial there was conflicting testinony regarding
who had access to information regarding Plaintiff’s back
condition. Wile Plaintiff asserted that Dave Rohrback had
access to all of Plaintiff’s enploynent and health records, he
deni ed any know edge of her condition. Even draw ng the
reasonabl e inference that there would be sone information
relating, either directly or indirectly, to Plaintiff’s back
condition in her personnel file, this information, by itself, is
insufficient to denonstrate that Rohrback perceived Plaintiff as

(continued...)
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several absences fromwork, including an extended four nonth
recovery fromsurgery to repair a herniated disk. It is
significant to note, however, that when a plaintiff is proceeding
on the basis of the perceived disability prong of the ADA, she
cannot satisfy her burden of proving that she has a disability
nmerely by denonstrating that her enployer was aware of her
inmpairnment. See Kelly, 94 F.3d at 109. It is essential that she
denonstrate, not only that her enployer perceived her as having

an inpairnment, but also that the enpl oyer regarded that

i npai rment as inposing a substantial limtation on a major life
activity. See Kelly, 94 F.3d at 109 (visible and apparent |inp

insufficient to denonstrate that enpl oyee was substantially

l[imted in the major life activity of walking); Forrisi v. Bowen,

794 F.2d 931, 934 (4th Cr. 1986) (enpl oyee known to suffer from
acrophobia was unsuited for one position, but not regarded as
substantially limted in the mgjor life activity of working);

Howel | v. Samis Cub # 8160/ Wal-Mart, 959 F. Supp. 260, 268 (E.D

Pa. 1997) (known back inpairnment found not to inpair enployee in
the major life activity of working although he was classified as
twenty percent disabled by the Veterans’ Adm nistration).
Plaintiff failed to produce any evidence fromwhich it
m ght be possible to infer that Defendant regarded her back
condition as a substantial inpairnment. At trial, there was only

limted testinony relating Defendant’s perception of Plaintiff’s

(...continued)
substantially inpaired.
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back condition. None of this evidence advances Plaintiff’s
argunent that she was regarded as di sabl ed.

Plaintiff m ssed three weeks of work to treat back pain
in January and February of 1991. In March 1991, only a few weeks
after her return fromthis absence, Plaintiff received a
performance appraisal that rated her overall performance in 1990
as a “4”, which reflects the satisfactory conpletion of al

aspects of her position.

This is the sane rating that she had

received for the previous year, 1989. Plaintiff’'s performance in

1991 was also rated as a “4" overall. At trial, Plaintiff

readily conceded that each of these perfornmance appraisals was

fair and non-discrimnatory. (N T. Day 7, p.6). Indeed,

Def endant, by its own initiative, actually increased several of

the individual ratings on her 1990 reviewto “5's", which

refl ected performance beyond the requirenents of her position.
In the follow ng year, 1992, Plaintiff m ssed

approxi mately four nonths of work to recover fromsurgery to

correct a herniated disk. Plaintiff returned to work in late

July 1992, five nonths before she was laid off. Initially,

Plaintiff returned to work with a limted, two-week restriction

from her physician to light duty. Plaintiff testified that she

3The performance appraisals rate enpl oyees on a scale
of “1" to “7", with “7" as the highest score. A rating of “4"
“is appropriate for individuals who regularly perform al
assigned responsibilities with i ndependence and initiative, and
achi eve expected results on a continual basis.” Copy Products
Nonexenpt Performance Appraisal, Exhibit 8-H in Support of
Def endant’ s Renewed Motion for Judgnent as a Matter of Law
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was unable to keep to the restriction because she had too nuch
work, and the restriction was never renewed. Defendant received
a copy of a letter fromPlaintiff’'s neurosurgeon to her genera
practitioner. This letter, which was placed in Plaintiff’s
nmedical file, stated that Plaintiff’s surgery had been a success
and that Plaintiff’s condition had inproved greatly since her
surgery and that continued inprovenent was expected. Wile the
surgeon acknow edged that Plaintiff’s recovery had been slow, he
antici pated continued i nprovenent and rel eased her fromhis care.
In the remai nder of her enploynent with Defendant, Plaintiff
required no further absences to treat her back condition.

Followng Plaintiff’s return fromsurgery, there is no
evi dence that Defendant regarded her ability to performthe job
requirenents of a CSR as inpaired. Plaintiff was provided with
training on both the 2100 nodel copier and a newy rel eased col or
copier. Plaintiff failed to make the necessary connection
bet ween her allegations that her training was | ess conprehensive
than that received by Ceral de, and Defendant’s perception of her
back condition, to create the inference that her l|ack of training
stemmed from Def endant’s perception of her back condition as a
substantial inpairnment. Upon her return to work, Plaintiff was
al so expected to continue providing custonmer support throughout
her assigned territory.

Plaintiff was discharged in January 1993, as part of a
nationw de reduction in force in the O Dvision. At the tine

that she was discharged, Plaintiff received a letter detailing
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the rights and benefits that she would receive as a result of the
lay-off. 1In addition, the letter advised her that she could
submt a witten request to the Kodak enpl oynent office if she
w shed to be considered for other positions with the conpany.
This was the sane opportunity that was provided to all enpl oyees
who were to be laid off. Letter fromJimBrannigan to Sheila
Kot as of January 21, 1993, Defendant’s Exhibit, D-5. Even if
this opportunity was not explicitly described to her by
Branni gan, his om ssion neither negates the content of the letter
nor, by itself, creates an inference of disability
discrimnation. Although Plaintiff made sone initial inquiries
regardi ng enpl oynent with Defendant’s pharmaceutical division,
she never filed the required formal application for continued
enpl oynent, and her enploynent with the conpany was fornmally
term nated on March 21, 1993. The fact that Plaintiff was
of fered the opportunity to pursue other positions wth Defendant
belies the argunent that Defendant regarded her as substantially
inpaired in the major life activity of working.

Plaintiff was able to produce no evi dence that
Def endant perceived Plaintiff’'s back condition as permanently
inmpairing her ability to work. The only testinony regarding
Def endant’ s perception of Plaintiff’s back condition, that
suggests that Defendant perceived Plaintiff’'s condition as an
inpairment is unavailing because it is evidence of a tenporary
i npai rment, only. At nost, Plaintiff was perceived as

tenporarily disabled during her back-rel ated absences. As a
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matter of law, a short-terminpairnent does not constitute a
disability under the ADA. See 29 CF.R 8§ 1630.2(j)(2). 1In

McDonal d v. Conmmpbnweal th of Pennsylvania, the Third Grcuit Court

of Appeals held that a tenporary inability to work after surgery
does not constitute a disability under the paraneters of the ADA

62 F.3d 92, 96 (3d Gr. 1995). See also Rakestraw v. Carpenter,

898 F. Supp. 386, 390 (E.D. Mss. 1995)(hol ding that a back
injury, perceived to be of limted duration, was not a disability

under the ADA); Paegle v. Departnent of Interior, 813 F. Supp. 61

(D.D.C. 1993) (hol di ng under the Rehabilitation Act, that enployee
recovering fromtenporary back injury was not handi capped).
Plaintiff was, at nost, disabled, or perceived as
di sabl ed, only during those periods in which she was out of work
to treat her back condition. Her |ast back-rel ated absence was
five nonths prior to her discharge. Al though, on occasion, it is
possible to infer that an enpl oyer has perceived a tenporary
condition as a permanent disability, there is no evidence that

that occurred in this case. Unlike the plaintiff in Zanbelli v.

Hi storic Landmarks Inc., 1995 W. 116669 (E.D. Pa. Mar. 20, 1995),

who was di scharged within two hours of informng her enpl oyer
that she required a | eave of absence to undergo surgery, in this
case there is no tenporal proximty between Plaintiff’s
tenporarily disabling condition and Defendant’s adverse

enpl oynent decision. Rather, Plaintiff was discharged a full

five months after her return to full-tinm work.
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Because it is apparent that Defendant understood the
tenporary nature of Plaintiff’s inpairnent, and Plaintiff has
been unabl e to show that Defendant perceived her as substantially
i npaired during those tines that she was actual |y worKki ng,
Plaintiff failed to prove that she is a disabled person, as
defined by the ADA or the PHRA. Thus, Plaintiff failed to
establish the initial elenment of her prima facie case, and is not
entitled to claimthe protections of either the ADA or the PHRA
Accordingly, it is held that Defendant is entitled to Judgnent as
a Matter of Law on Plaintiff’'s clainms under the ADA and the PHRA
The Judgnment entered on Decenber 18, 1995 will| be vacated and
Judgnent entered in favor of the Defendant. Plaintiff’s Mtion
for a New Trial in Part and to Alter and Anend the Judgnent
Accordingly will be dism ssed as nobot with regard to her
disability claim In addition, because Plaintiff has not
prevailed in her claimunder the ADA, her Mtions for
Rei nst at enent, and Attorneys’ Fees and Costs will also be
di sm ssed as noot. See 42 U S.C. 8§ 12117(a); 42 U.S.C. § 2000e-
5(g)(1)(reinstatenent is an appropriate renmedy when an enpl oyer
has been intentionally engaging in an unlawful enpl oynent
practice); 42 U S.C. 8§ 2000(e)-5(k)(prevailing party entitled to

receive attorneys’ fees and costs).

| V. Def endant’s Motion for New Tria
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As required by Fed. R Gv. P. 50(c)(1)*, | will also
consi der Defendant’s alternative Mtion for a New Trial pursuant
to Fed. R Cv. P. 59. Should ny Judgnent for the Defendant on
Plaintiff’s clains under the ADA and the PHRA be vacated or
reversed, Defendant’s Mdtion for a New Trial will be granted.

The Jury’s verdict finding Plaintiff’'s perceived disability to be
a determnative factor in Defendant’s decision to discharge her
was agai nst the great weight of the evidence presented at trial.
In instances where judgnent as a matter of law is inappropriate,

atrial court may still grant a newtrial if the “verdict is

agai nst the great weight of the evidence.” Roebuck v. Drexe
Univ., 852 F.2d 715 (3d Cir. 1988).

A newtrial is warranted in this case because there is
i nsufficient evidence to support the Jury’s finding that
Plaintiff was discharged in violation of the ADA and the PHRA.
As | discussed in relation to the Mtion for Judgnent as a Matter
of Law, see supra, there was no evidence, either direct or
circunstantial, fromwhich a reasonable jury could infer that

Def endant perceived Plaintiff to be substantially inpaired in the

“Rul e 50(c)(1) provides in pertinent part:

I f the renewed notion for judgnent as a
matter of lawis granted, the court shall
also rule on the notion for a newtrial, if
any, by determ ning whether it should be
granted if the judgnent is thereafter vacated
or reversed, and shall specify the grounds
for granting or denying the notion for new
trial.
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major life activity of working. Furthernore, Defendant produced
substantial evidence that Plaintiff was |laid off because she was
the | owest ranked CSR, under the PAR process, in either the
Eastern or Atlantic Branches of the O Division. Plaintiff,
hersel f, conceded that the performance appraisals upon which her
ranki ng was based were fair and non-discrimnatory. Plaintiff
could offer little testinony to rebut Defendant’s contention that
her discharge resulted solely fromher PAR ranking and not from
the perception of Plaintiff as disabled. There was insufficient
evi dence of pretext for the Jury to conclude that Defendant’s
proffered reason for Plaintiff’'s discharge was not its true
reason, and that illicit discrimnation was its real notivation.

The nature of the Jury’'s verdict suggests that they
departed fromnmny instructions on the law. Al though the Jury
found that Defendant had di scrimnated against Plaintiff on the
basis of a perceived disability, it awarded no conpensatory
damages for economc | oss or enotional distress. It did, however
award punitive damages in the anmount of $100,000. The Jury’s
decision not to award conpensatory danages is contrary to its
finding of disability discrimnation. There was substanti al
testinony regarding the economc |osses Plaintiff had al ready
incurred and al so her anticipated future [ oss of inconme. (N.T.
Day 6, pp. 94-130). Plaintiff also produced substantial evidence
relating to the enotional distress and depression she suffered
after her lay off. Gven its finding of disability

discrimnation, the Jury’s decision not to award conpensatory
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damages is puzzling. Furthernore, a review of the trial record
fails to produce any evidence of outrageous conduct by the
Def endant upon which the Jury could base a finding of punitive

damages. See, e.qg., Bennis v. Gable, 823 F.2d 723 (3d Gr.

1987) (puni tive damages require evidence of outrageous conduct
beyond that which is required to denonstrate liability).

| amforced to conclude that the Jury allowed its
under st andabl e synpathy for the Plaintiff to overcone ny
instructions on the law. Plaintiff was |ong-term enpl oyee of the
Def endant, who had worked for the conpany for alnost twenty-five
years, and it was clearly apparent that her discharge had been a
difficult and distressing event, from which she still may not
have fully recovered. Jurors may not, however, allow their
synpathies to sway their verdict. They are charged to follow and

uphold the law. See Rush v. Scott Specialty Gases, Inc., 930 F

Supp. 194, 197 (E.D. Pa. 1996)(“A court may al so grant a new
trial if the verdict was . . . influenced by extraneous matter
such as passion, prejudice, synpathy or speculation.”)(citations

omtted), reversed on other grounds, 113 F. 3d 476 (3d Gr. 1997).

Because the finding that Defendant’s perception of Plaintiff as
di sabl ed was a determ native factor in the decision to discharge
her, is against the great weight of the evidence, should ny

deci sion to award Defendant Judgnent as a Matter of Law on
Plaintiff’'s ADA and PHRA cl ains be vacated or reversed, | wll
conditionally grant Defendant’s alternative Mdtion for a New

Trial on Plaintiff's disability discrimnation claim
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V. Plaintiff's Motion for a New Tri al

Plaintiff has also filed a Motion for a New Trial under
Fed. R Cv. P. 59(a) on her claimof age discrimnation in
viol ation of the ADEA and the PHRA. ** In rendering its verdict,
the Jury found that Plaintiff’'s age was not a determ native
factor in Defendant’s decision to discharge her. Plaintiff
asserts that this verdict is against the weight of the evidence
and that it would be a mscarriage of justice to allow the
verdict to stand. Although Plaintiff has advanced a nunber of
rational es for vacating the Jury’ s verdict, | can find no
reasonabl e basis for granting a newtrial on this claim

A. Mbtion in Limne

Prior to the start of trial, | granted Defendant’s
Motion in Limne, preventing Plaintiff fromintroducing
information relating to the sal aries earned by enpl oyees ot her
than Plaintiff. Plaintiff argues that nmy Order granting the
Motion in Limne prevented her fromintroduci ng evidence rel ating
to the salary of Ceralde and was prejudicial error. Plaintiff
asserts that this O der prevented her fromdenonstrating the
pretextual nature of Defendant’s proffered cost savings
justification for the adverse enpl oynent decision suffered by

Plaintiff.

As discussed in relation to Plaintiff’s ADA claim
see supra, there is no dispute that Plaintiff’s substantive
clains under the ADEA and the PHRA are coextensive.
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Foll owi ng the Suprenme Court’s decision in Hazen Paper

v. Biggins, plaintiffs are barred fromusing a di sparate inpact

analysis to denonstrate enployer liability for age
discrimnation. 507 U S. 604 (1993). Plaintiffs may not, for
exanpl e, equate the decision to discharge nore highly paid, nore
senior, and typically, older workers with age discrimnation.
Wi | e such actions may violate other federal discrimnation
statutes, including ERI SA, such conduct, al one, does not
constitute age discrimnation. 1d. at 610-13. | precluded the
adm ssion of testinony regarding Ceralde’ s and others’ sal ari es,
in order to avert any possible conflict with the strictures of

Hazen Paper .

At trial, Plaintiff argued that she sought to introduce
evi dence regarding Ceralde’s salary, not to denonstrate age
discrimnation, itself, but rather to rebut Defendant’s proffered
reason for her discharge. Because Defendant di scharged Plaintiff
as part of a reduction in force designed to cut costs in the O
division, Plaintiff anticipated that Defendant woul d argue that
t he decision to discharge a CSR from the higher wage band, rather
than the | ower wage band, was nade as a cost savi ng neasure.

Thus, she wi shed to introduce information regarding Ceral de’s
salary. She hoped to suggest to the Jury that because the salary
di fferential between herself and Ceral de was m ni nmal, Defendant’s
cost-savings argunent was pretextual. Plaintiff is correct that
the use of this information to rebut a proffered legitinmate

reason for Plaintiff’s discharge would not violate the rule
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announced by Hazen Paper. | advised the Plaintiff that if

Def endant argued that Plaintiff was selected for discharge to
save noney, | would permt the introduction of evidence regarding
Ceral de’'s salary, but until Defendant nmade a cost savi ngs
argunent, evidence of Ceralde's salary was irrelevant. (N T. Day
3, p. 44).

At trial, there was substantial evidence introduced
t hat the higher wage band was sel ected because CSRs are typically
grouped in this band. Plaintiff introduced into evidence
Rohrback’s affidavit in which he stated that he selected the
hi gher wage band, in part, because nore CSRs were |located in this
band. He al so stated, however, that the higher wage band was
sel ected because it would afford a greater cost-savings at a tine
when the conpany needed to cut costs. (N.T. Day 4 p. 96). In
the mdst of trial, | determ ned that given the dictates of Hazen
Paper, any information regarding Ceralde s | ower salary was
likely to be m sconstrued by the Jury and used as evi dence of age
discrimnation, itself, rather than nerely as a rebuttal of a
cost savings argunent. Fed. R Evid. 403 (permtting the

exclusion of relevant evidence if “its probative value is

substantially outwei ghed by the danger of . . . confusion of the
i ssues, or msleading the jury”). | declined to alter ny initia
ruling on the Motion in Limine. It is significant to note that

other than this transitory reference to Rohrback’ s affidavit,
Def endant never argued that the higher wage band was sel ected

because it would afford nore substantial cost savings.
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Accordingly, Plaintiff did not need to introduce this information
in order to rebut a detail ed cost savings argunent.

Furthernore, Plaintiff failed to establish any
foundation for this testinony. She introduced no evidence from
whi ch a reasonable jury could infer that Rohrback, the ultimte
deci si on maker, had any know edge of the ages and identities of
any of the Atlantic Branch CSRs in either the higher or |ower
wage band. Accordingly, there was no foundation for the argunent
that the cost savings explanation was used as a pretext for age
di scrimnation against Plaintiff.

Finally, the cost savings argunent nmade by the
Def endant was not spurious, as contended by the Plaintiff. At
the time of her discharge, Plaintiff’s base salary was
approxi mately $29,500. 1In contrast, Ceral de was earning $21, 000
at the end of 1992. Plaintiff contends that Ceral de’'s salary was
subsequently raised to $26, 000 shortly after Plaintiff’s lay off.
(N.T. Day 3, pp. 43-44).' A though Defendant denies that
Ceral de received an increase this large, a savings of $3,500, in
excess of ten percent of Plaintiff’'s salary, is not the
i nsubstantial savings alleged by Plaintiff. The finder of fact

in an enploynent discrimnation case is not permtted to

Def endant contests the timing of Ceralde's raise. |t
clains that she received a raise followi ng her pronotion, but
prior to the 1993 |lay off. Defendant al so contends that there
remai ned a 13% salary differential between Plaintiff and Ceral de.
Def endant’s Opposition to Plaintiff’'s Mtion and Suppl enent to
her Motion for a New Trial in Part and to Alter and Amend
Judgnent Accordingly, p. 5 n.5.
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substitute its subjective judgnent for that of the enployer in
determ ni ng whether or not the proffered explanation for the
manageri al decision is reasonable. Rather, the finder of fact is
limted to determining the question of whether the proffered
reason is a pretext for the enployer’s true, discrimnatory

noti ves. See Ezold v. WIf, Block, and Solis-Cohen, 983 F.2d

509, 512 (3d Gr. 1992). Accordingly, Plaintiff suffered little
or no prejudice as a result of ny refusal to permt the
i ntroduction of evidence relating to Ceralde’s sal ary.

B. Jury Instruction

Plaintiff asserts that she is entitled to a New Tri al
on her allegations of age discrimnation, because | declined to
instruct the Jury that a preponderance of the evidence is
established by a weight of evidence that just tips the scales in
favor of one party. (N.T. Day 9, p. 38). | did, however, fully
instruct the Jury regarding the neaning of the term*®a

n 17

preponderance of the evidence. My failure to instruct them

The instruction | gave was as foll ows:

To establish by the preponderance of the
evidence, is to prove sonething is nore
likely so than not so. In other words, a
preponderance of the evidence when conpared
and considered with that evidence opposed to
it, has a nore convincing force and produces
in your mind a belief that that which is
sought to be proven, is nore likely true than
not true.

So you have this debate between these
parties and the test is as to each of the
el enments -- and | will get into them-- is it
nore likely so that this elenent is proven or

(continued...)
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usi ng the anal ogy of scal es, does not make this instruction

i nadequate or prejudicial. See Link v. Mercedes Benz, 788 F.2d

918, 922 (3d Cir. 1986)(holding that a judge's ruling on jury
instructions should be reversed only if it does not fairly and
adequately submt to the jury and, thereby, confuse or m sl ead
the jury). At oral argunment on this notion, Plaintiff’s counsel,
hersel f, conceded that my failure to use this anal ogy was neither
an error nor a mscarriage of justice sufficient to warrant a new

trial.

C. Plaintiff's Request for Additional D scovery

Plaintiff contends that the Court erred in refusing to
reopen di scovery so that she could take additional depositions
during the trial. Plaintiff asserts that Defendant’s |ate
production of certain docunents and al so the existence of
i nconsi stenci es between enpl oyee decl arations and earlier
produced corporate docunents necessitated this reopening of
di scovery. Plaintiff’'s request to reopen discovery was initially
attached to a request to file a surreply to Defendant’s Mtion
for Summary Judgnent. Prior to ruling on this notion, | denied
Def endant’s Motion for Sunmmary Judgnent. During the trial,
however, | granted Plaintiff’s Mdtion to take additional

depositions. | permtted her to depose or redepose any w tnesses

(... continued)
not proven.

(N.T. Day 9, p.14).
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that Defendant intended to call at trial on the subject of the

| ate produced docunents, only. Accordingly, Plaintiff was
permtted to take the depositions of Joan Guarino and Jean
Ficetola Furfero during a break in trial. She was also permtted
to redepose Barbara Mather. Her request to depose Jean Kutz and
Carol yn Lundy was deni ed because these persons were not called at
trial.

Plaintiff asserts that she was unduly prejudi ced by
this restriction upon the reopening of discovery. She clains
that due to this restriction, she was unable to gather the
i nformation necessary to show that younger workers received
preferential treatnent in the downsizing, because they were
advi sed of the sixty period in which they could seek alternative
positions within Kodak. 1In contrast, Plaintiff states she was
never told, either by Brannigan or Riley that she had sixty days
to search within the conpany. Thus, unlike younger enpl oyees,
such as Jean Kutz and Carolyn Lundy, who were offered other
positions with the Defendant, Plaintiff was di scharged.

The deci sion on whether or not to permt the reopening
of discovery is commtted to the sound discretion of the D strict

Court. See Habecker v. dark Equi pnent Co., 942 F.2d 210, 218

(3d CGr. 1991). In addition, Rule 26(b)(2)(ii) of the Federal
Rules of Cvil Procedure permts a court to limt discovery if
“the party seeking discovery has had anple opportunity by
di scovery in the action to obtain the information sought.”

Because the corporate docunents were, in fact, produced | ate,
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granted the Plaintiff the opportunity to take depositions, of

t hose w tnesses who would be called at trial, Iimted to the area
of these new y-produced corporate docunents. | determ ned that
this limted discovery was warranted because the docunents in
guesti on appeared to be inconsistent with earlier-produced
docunments. | wanted, however, to avoid the situation of
reopeni ng di scovery entirely in the mdst of trial. Accordingly,
| limted discovery to the narrow range of issues presented by

t he docunents.

Ficetola Furfero and Guarino had no know edge of the
docunments, and Plaintiff was unable to obtain any further
information within the paraneters of ny extension of discovery.
To the extent that Plaintiff had hoped to denonstrate a disparity
bet ween the treatnent of ol der and younger workers in the 1993
reduction in force, this discovery should have taken place during
the normal period for discovery. GQuarino, Kutz and Lundy were
each listed on the WRP prepared by Rohrback and Mather as
enpl oyees targeted for discharge. Plaintiff also had access to
information that all three remained with the conpany after March
1993. Simlarly, Ficetola-Furfero' s transfer to the Princeton
office was clearly indicated on the WRP. Furt hernore,

i nformation regardi ng these enpl oyees was produced in the
deposition testinony of several w tness, including Barbara

Mat her. Despite access to this information, Plaintiff chose not
to pursue this angle of her case, during the normal discovery

period. She cannot, therefore, decide in the mdst of a jury
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trial that she has nmade a strategical error by ignoring this
facet of her claimand hope to reopen discovery. The limted
Order reopening discovery provided the appropriate bal ance
between Plaintiff’s right to gather information about new y-
recei ved docunents and the need to proceed with the trial
Accordingly, Plaintiff was not unduly prejudiced by this

restriction on discovery.

D. The Wi ght of the Evidence

There is no question that Plaintiff nmade out a prima
facie case of age discrimnation in violation of the ADEA and the
PHRA. Plaintiff denonstrated that she was a qualified person,
over age forty, who suffered an adverse enpl oynent consequence,
and was, to all intents and purposes, replaced by a very nuch

younger enployee. See Brewer v. Quaker State G| Refining Corp.,

72 F.3d 326 (3d Cir. 1995). Finding that Plaintiff had satisfied
her initial burden of proof, during the trial | denied

Def endant’s Motion for Judgnent as a Matter of Law. (N T. Day 8,
p. 16). Making out a prinma face case is not, however, sufficient
to make out a claimof enploynent discrimnation. The enployer

al so has the opportunity to present a legitinmte, non-
discrimnatory rationale for the enploynent decision. The burden
remai ns upon the Plaintiff, at all tinmes, to prove that the

enpl oyer’s proffered reason was pretextual and that the true
noti vati on behind her discharge was illicit discrimnation.

Fuentes v. Perskie, 32 F.3d 759, 763 (3d G r. 1994).

44



The Jury’s finding of no age discrimnation, was made
with full know edge of the nobst conpelling evidence against the
Defendant. Plaintiff was discharged at age 46, after twenty-five
years with the conpany. She was replaced by a nuch younger and
| ess experienced enployee. As Ceralde was called to testify
during Plaintiff's case, the Jury had a full opportunity to
observe the marked difference in the age and experience of the
two wonen. Despite this telling juxtaposition, the Jury held
t hat age discrimnation was not a factor in Plaintiff’'s
di schar ge.

Plaintiff failed to provide any substantial evidence to
rebut the Defendant’s primary, legitimte explanation for her
di scharge. Defendant consistently argued that Plaintiff was
selected for lay off as part of a neutral PAR ranking process.
Plaintiff along with all of the other support staff in the O
di vision received a PAR ranki ng based upon a wei ghted average of
her |l ast three performance appraisals. Plaintiff, herself,
readi | y acknow edges that each of these performance reviews was a
fair and non-di scrimnatory apprai sal of her performance. On the
basis of her PAR ranking, Plaintiff was the | owest-ranked CSR in
t he conbined Atl antic and Eastern Branches. She was also the
| onest -ranked CSR in both the higher and | ower wage bands. On
the basis of this ranking, Plaintiff was targeted for discharge.

Plaintiff’'s argunent that the PAR process was a shamis
unavailing. Plaintiff attenpted to argue that, despite its

superficial appearance of neutrality and anonymty, under the PAR
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process, decision nakers were aware of which enpl oyees were
targeted for lay off fromthe beginning. Accordingly, the
deci si on makers coul d choose which positions and wage grades to
select in order to protect favored enpl oyees. The Jury’s verdict
denonstrates, however, that it did not accept the Plaintiff’'s
view that the PAR process was a sham U timately, Plaintiff
failed to overcone the reality that even if her identity was
apparent throughout the PAR process, she was | owest-ranked CSR in
the branch. Thus, Plaintiff is unable to denonstrate that Jury’s

finding was agai nst the great weight of the evidence.

Vi . Concl usi on

Because the Plaintiff failed to produce any evidence
that she was a di sabl ed, as defined by the ADA and the PHRA, the
Def endant’s Motion for Judgnent as a Matter of Law will be
granted. In the alternative, because the Jury’s finding of
disability discrimnation is against the great weight of the
evidence, | will conditionally grant the Defendant’s Mtion for a
New Trial. Accordingly, Plaintiff’s Mdtion for a New Trial in
Part and to Alter and Amend the Judgnment Accordingly, as it
relates to her claimof disability discrimnation, wll be
dism ssed as noot. Plaintiff’s Mdtions for Reinstatenent and for
Attorneys’ Fees will also be dismssed as noot. Plaintiff’s
Motion for a New Trial in Part and to Alter and Anend the Verdi ct
Accordingly will be denied because the Jury’'s verdict was not

agai nst the great weight of the evidence, nor was Plaintiff
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prejudi ced by ny rulings on Defendant’s Mtion in Limne,
Plaintiff’s Proposed Jury Instructions, or the reopening of
di scovery.

An appropriate Order follows.
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